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would be manifestly improper for us to intimate an opinion upon 
that subject. 

Another contention is made by the plaintiffs in error, which 
rests upon the language of the Constitution of 1902. 

Article 6, § 88 [Va. Code 1904, p. ,ccxxx], in reference to 
the jurisdiction of this court, says in part: "Subject' to such 
reasonable rules, as may be prescribed by law, as to the course 
of appeal, the limitation as to time, the security required, if any, 
the granting or refusing of appeals, and the procedure therein, 
it shall, by virtue of this Constitution, have appellate jurisdiction 
in all cases involving the constitutionality of a law as being re- 
pugnant to the Constitution of this state or of the United States, 
or involving the life or liberty of any person. * * * " 

Conceding, for the purposes of this case, that the Constitution 
operates ex proprio vigore, without legislative action, to confer 
jurisdiction on this court in all cases involving the life or lib- 
erty of any person, we think the language of the Constitution 
falls short of maintaining the position of plaintiffs in error. The 
judgment complained of does not deprive them of life or lib- 
erty. It imposes a fine, and they are given a reasonable time 
within which to pay it ; and it is only in the event of their failure 
or refusal to pay it that they are to be committed to jail. The 
imprisonment, then, would be, not the direct result of the judg- 
ment of the court, which by its terms imposes a fine upon plain- 
tiffs in error for their disobedience to a lawful decree of the 
court The language of the Constitution is not broad enough to 
cover the case before us. It applies to every judgment involving 
the life or liberty of any person, but by force of the very terms 
employed excludes from its operation judgments which do not 
by. their own terms involve life or liberty. 

We are of opinion that this court has no jurisdiction to review 
the judgment complained of, and the writ of error is therefore 
dismissed. 



Commonwealth v. Pocahontas Coal & Coke Co. 

Jan. 16, 1907. 

[60 S. E. 84.] 

1. Taxation — Assessment — Coal Lands. — Where a tract of coal land 
consisting of 1,264.75 acres was leased for 100 years, which period 
would be required under present conditions to mine and market the 
coal, it appearing that it was not practicable under existing circum- 
stances to mine a larger area than 85 acres annually, or 170 acres 
during an assessment period of two years, and that only 250 acres of 
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the boundary had been opened up by mine entries, only that amount 
should have been assessed as "improved and under development." 

2. Writ of Error — Findings of Trial Judge. — In a proceeding to 
assess coal lands, a finding of fact by the trial judge, who lived in 
close proximity to the lands and who had been given an opportunity 
to form a correct estimate of the intelligence and credibility of the 
witnesses, will be given great weight on a writ of error. 

Error to Circuit Court, Tazewell County. 

Proceeding by the commonwealth against the Pocahontas 
Coal & Coke Company. From a decree for defendant, the com- 
monwealth brings error. Affirmed. 

T. C. Bozven and the Attorney General, for the Common- 
wealth. 

Henry & Graham, A. W. Reynolds, and S. D. May, for de- 
fendant in error. 

Whittle, J. This is a proceeding under Va. Code, 1904, § 
437a, to correct the assessment for taxation for the year 1906 
of certain coal lands owned by the defendant in error, situated 
in Tazewell county, Va. 

The statute involves upon the commissioners of the revenue 
the duty, on or before August 1, 1903, and every second year 
thereafter, on or before May 15th, to specially and separately 
assess for taxation at their fair market value all mineral lands, 
fixtures, and machinery thereon within their respective districts, 
and to certify a copy of such .assessment to the State Corpora- 
tion Commission. The act also provides that if it shall appear 
that the property, or any of it, has not been assessed at its fair 
market value, the commission shall direct the attorney for the 
commonwealth for the county or corporation in which the prop- 
erty is situated to apply in the name of the commonwealth to the 
circuit court of the county of the corporation court of the city 
to have the assessment corrected. This writ of error is to the 
final order in the case made by the circuit court of Tazewell 
County. 

In passing, we may notice the cross-error assigned by the de- 
fendants in error, namely, that the record fails to disclose such 
direction by the Corporation Commission as would justify the 
proceedings, and, consequently, that the circuit court was with- 
out jurisdiction to entertain the application. 

In point of fact, the notice upon which the motion was founded 
recites that it was given "as required by the State Corporation 
Commission," which allegation was not denied, and must there- 
fore be accepted as true. 

The commissioner of the revenue assessed the coal lands in 
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question, consisting of 8,039.89 acres, as follows: 1,006.32 acres 
(barren land) at $1 per acre; 3,226.59 acres at $10 per acre; 
1.112 acres at $15 per acre; 1,430.23 acres at $25 per acre; 
1,264.75 acres at $100 per acre. 

Commencing at the westerly boundary of the property, which 
is the least accessible to transportation, the commissioner as- 
sessed that portion which under present conditions would likely 
be the last developed at $10 per acre, and the successive tracts at 
$15, $25, and $100 per acre, respectively. The correctness of the 
valuation of the barren land is admitted ; and the corresponding 
assessments by the circuit court advanced the $10 and $15 val- 
uations to $25, and left the assessment of the 1,264.75-acre tract 
at $100 undisturbed. 

The circuit court was of opinion that the commissioner's es- 
timate of the portion of the land "improved and under devel- 
opment" was too low, but that ne had classified too large an area 
as "improved and under development." In the final result, how- 
ever, the court reached the conclusion that one error about offset 
the other, and that substantial justice would be attained by al- 
lowing the original assessment of the 1,264.75-acre tract to 
stand. 

It does not appear from the order just how much of the last- 
mentioned tract was regarded as "improved and under develop- 
ment," but there can be no question of the correctness of the 
court's conclusion that the entire boundary ought not to have 
been so classified. The evidence, though not altogether satis- 
factory as to values, shows that the defendant in error purchased 
these lands in the year 1901 at the average price of $42 per acre; 
that they are bare of timber, except such as is useful for mining 
operations ; and that $1 per acre is the fair market value for 
surface utilization; 

The entire property is held by the Pocahontas Collieries Com- 
pany under a 100-year lease, which period it is estimated, under 
present conditions, will be required to mine and market the coal. 
It also appears that a variety of considerations enter into and 
control the extent of successful mining operations in these fields 
• — notably the demand for coal and facilities for transportation. 
Experience with, respect to this particular property shows that it 
is not practicable, under existing circumstances, to mine a larger 
coal-bearing area than 85 acres annually, or 170 acres during the 
assessment period of two years. It moreover appears from the 
evidence that this section of the coal fields is wholly dependent 
upon the Norfolk & Western Railway system for transportation, 
and that the present demand for coal and allotment of coal cars 
to which this operation is entitled would not warrant a more 
rapid development of the property. 

The direct evidence on the subject discloses that only 250 
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acres of the 1,264.75-acre boundary are "improved and under 
development" ; that is to say, a sufficient area of the larger tract 
has been opened up by mine entries and butt entries extending to 
solid coal to render 250 acres immediately accessible for prac- 
tical mining. 

The improvement and development of this character of prop- 
erty is necessarily accomplished by gradual process, and to meet 
changing conditions the Legislature has wisely provided biennial 
assessments, so that the commonwealth may reap the benefit of 
progressive improvement and development on the one hand, and 
allow fair deduction to the taxpayer for lands that have been 
rendered barren on the other. 

Adopting the foregoing criterion as a reasonable and correct 
exposition of the phrase "improved and under development," 
conformably to the evidence in the case, we are of opinion that 
there is no error in the order complained of. 

Our attention has been called to the recent decision of this 
court in Interstate Coal & Iron Co. v. Commonwealth, 103 Va\ 
586, 49 S. E. 974, as promulgating a different rule for ascertain- 
ing the quality of mineral lands "improved and under develop- 
ment." But the facts of the two cases are diverse. 

The court in that case was dealing with a comparatively small 
coal-bearing area, susceptible of being mined in a few years. 
The property was also equipped with coke ovens ; and the evi- 
dence showed that, where two-thirds of the coal is converted into 
coke, it is a fair estimate to classify two acres to each coke oven 
as "improved and under development." 

Here we are confronted by essentially different conditions. 
The boundary under consideration includes over 8,000 acres of 
land, which it is not denied will require more than a century to 
mine. Besides, it was stated in argument, and not controverted, 
that the coke overs, tipples, and other improvements employed 
in connection with this and other operations are not located on 
the property of the defendant in error, but on adjoining lands 
of the lessee. So the standard adopted in the case referred to is 
neither available nor applicable in this instance. 

In conclusion we may remark that the proximity of residence 
of the learned judge of the circuit court to the coal fields, and 
the fact that he saw the witnesses and heard them testify, which 
gave opportunity to form a correct estimate of their intelligence 
and credibility, are factors which entitle his opinion to great 
weight. His finding is sustained by the evidence, and ought to 
be affirmed. 

Affirmed. 

Harrison, J., absent. 

Note. 
Does the court mean to say in this case that the judge of the cir- 
cuit court could use his own individual knowledge as to the condi- 
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tion of this tract of land? The question was as to what part of the 
tract of coal land was "improved and under development" within the 
meaning of the assessment laws. And the court said that the "prox- 
imity of residence of the learned judge of the circuit court to the 
coal fields" is a factor which entitles his opinion to great weight. 
As a general rule judicial knowledge is confined to matters of a gen- 
eral and public nature, and does not extend to individuals or local 
communities. Is not this a rather dangerous extension of the doc- 
trine, if it is so intended? 



Chilton et al. v. Hannah et al. 

Jan. 16, 1908. 
[60 S. E. 87.] 

1. Husband and Wife— Wife's Real Estate— Rights of Husband.— At 

common law, a husband was entitled to the rents and profits of his 
wife's real estate during coverture, depending only on the conditions 
of marriage and possession of a freehold estate by the wife, which 
right was liable for his debts. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 26, Husband and 
Wife, §§ 68-70, 573.] 

2. Same — Statutes. — Code 1904, § 2286a, provides that a married 
woman shall be entitled to acquire, use, control, and dispose of prop- 
erty as if she were unmarried, and that the husband's right of curtesy 
shall not entitle him to the possession or rents and profits during 
coverture, nor shall the property of the wife be subject to the hus- 
band's debts. Held, that such section exempts from liability for the 
husband's debts not only property thereafter acquired, but property 
which the wife then owned and to which the husband's marital rights 
had attached. 

[Ed. Note. — For cases in point, see Cent. Dig, vol. 26, Husband and 
Wife, §§ 68-70, 573.] 

3. Same. — Under such section, a creditor of the husband, who be- 
came such after the passage of the act, could not subject any interest 
which the husband might have in the property of his wife to the 
payment of such debt. 

4. Same— Statutes — Validity.— Code 1904, § 2286a, providing that 
the issues and profits of real estate of a wife during coverture and the 
property of the wife shall not be subject to the debts of the husband, 
in so far as it affects debts created after the passage of the act, is 
valid. 

Appeal from Circuit Court, Appomattox County. 

Bill by J. K. Hannah and others against C. H. Chilton and an- 
other. From a decree in favor of complainants, defendants ap- 
peal. Reversed, and bill dismissed. 



